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1 } R. Duane Westrup (State Bar No. 58610) BHNMER OF LOS ANGELES

| Mark L. Van Buskirk (State Bar No. 190419) A
2 ll Jennifer L. Connor (State Bar No. 241480) _ ¥ MAY 17 2010

| WESTRUP KLICK, LLP '
3 | 444 West Ocenn Boulevard, Suite 1614 John A. Clarke, Exacutive Otficer/Clerk

| Long Beach, Calitorma 90802 ‘ _ By . Deputy
4 § Telephone: (562) 432-2551 HELEN KWON BALBA

| Facsamile: (562) 4354856

| Arntorneys for Plaintiff, THOMAS MOLNAR,
| individually and on behalf of all others similarly situated

7
8 i SUPERIOR COURT OF THE STATE OF CALIFORNIA
9 l FOR THE COUNTY OF LOS ANGELES
10 | _
THOMAS MOLNAR, suing individually and ) Case No. BC382828
11 §| on behalf of all others similarly situated, ) ;
} [Assigned to the Hon. Zaven V. Sinanian,
12 | Plaintiff, ) Dept. 23]
“ )
13 | ) Clans Astion
‘ Vi,
14 } ) [SREERR] ORDER GRANTING FINAL
g )} APPROVAL OF CLASS ACTION
15 | 1-R00-FLOWERS RETAIJL INC,, a Delaware ) SETTLEMENT AND ENTRY OF
| corporation; and defendant DOES 1 through ; JUDGMENT
16 | 100, inclusive,
17 | Defendants. % Hearing: May 17,
: ) Date: Merehr28, 2010
18 | ) Time: 8:30 a.m.
‘ ) Dept; 23
19 )
, ) Complaint Filed: December 21, 2007
20 ) Action Removed: January 28, 2008
) Action Remanded:  February 23, 2009
21 g
22
23 Pending before the Court is Plaintiff’s Motion For Final Approval of A Class Action
24 {1 Senlement (“Final Approval Motion”). Having considered the written submissions filed in this
25 [ matter, as well as the oral arguments of counsel for the parties and objectors, the Court hereby
28 | finds that the proposed settlement, as reflected in the Settlement Agreement (“Settlement”) is fair,

27 | reasonable, and adequate.

-
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L. BACKGROUND
Following & mediation before Judge Edward A. Infante (Ret.), Plaintiff filed a motion with

the Court for preliminary approval of the Setilement. On January 8, 2010, following 2 public
hearing and after reading and considering the proposed Settlement, listening to and considering the
arpurnents of counsel for the Pariies, and niceiving the parties’ revised proposed order, this Court
preliminarily approved the Settlement Class for purpose of seftlement and ordered that notice of
the proposed Settlement be directed to the Class.

Notice was distributed pursuant to the Court’s Preliminary Approval Order of January 8,
2010. Six Class Members served and/or filed objections to the proposed Settlement. The Court
has reviewed all the objections.

By order dated January 8. 2010, the Court set a date for public hearings on the final
approval of the Scttlement. On March 29, 2010, the Court held a hearing on the final approval of
the Seftlement (“Final Hearing”) to consider: (1) whether the proposed Settlement is just, fair,
reasonable, and adequate for the Class and should be grantett final approval; (2) whether
h certification of the Class should be made final; and (3) whether the Court should enter the
proposed judgement with prejudice,

The Court has carefully reviewed the Settlement Agmemem, the written submissions of the

Parties, and all objections to the Settlement. The Court concludes that the Settlement is fair,

ressonable, and adequate. Accordingly, the Final Approval Motion is granted.

Accordingly, the Court hereby makes the following findings of fact:
1. FINDINGS

1. Defimitions. This Order incorporates by reference the terms and definitions set
forth in the Settlement Agreement, and all terms used herein shall have the same meanings as set
forth therein;

2, Jurjsdiction. The Court has jurisdiction over the subject matter of the Action, the
Class Representative, the Setllement Class Members, and Defendants 1-800-Flowers.com, Inc. and
800-Flowers, Inc., (*Defendants” or *“1-800-Flowers™).
I/

2-
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3 Certification Standards And Findings. California Code of Civil Procedure

1
2 || section 382 provides for class certification when there is an ascertainable class and a well-defined
3 ; comunity of interest among, class members. The Settlement Class continues 10 meet this standard
4 || for class certification. Specifically, the Court finds and concludes solely for purposes of effectuating
5 || the Settlement, that:
8| a) the Settlement Class is ascertainable;

71 b) the Settlement Class is so numerous that joinder of all Sertlement Class Members in

8 the Action is impracticable;

9} ¢) there are questions of Jaw and fact common to the Settlement Class that predominate
10 | over any individual questions, including whether the Settlement is fair, adequate, and
11 § reasonable, and in the best interests of the Settlement Class given the risks and benefits
12 ; of proceeding to trial on Class Representative/Plaintiff’s claims;

13 } d) the claims of Class Representative/Plaintiff Thomas Molnar are typical of the claims

14 ‘ of the Settlement Class;

15§ e) Class Representative/Plaintiff Thomas Molnar and Class Counsel/Plaintiff’s Counsel,

18 i Westrup Klick, LLP, have fairly and adequately reprcsented and protected the interests

17 | of the Settlement Class;

18 r N a class action is superior to other available methods for the fair and efficient

19 f adjudication of the controversy because, among other reasons, (i) settlement of this

20 § Action is contingent on certification of the Settlement Class; (ii) certification of the

21 , Settlement Class will permit entry of a judgment bindihg on the Settiement Class: and

22 t (iii) Defendant has agreed to bear the cost of class notice and administration of the

23 Settlement.

24 ‘ The Court makes no findings regarding whether the Settlement Class is manageable or otherwise

25 [ properly could be certified in the Action absent the Settlement.

26 | 4. Bencfits Of Certification. Certification of the Settlement Class substantially

27 |l benefits the Court and the liti'gams. Certification permits approval of the Setilement, avoiding

28 {l potentially time-consuming, expensive, and uncertain litigation. Certification of the Settlement

-3-
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Clﬁs also provides relief to all Scttlement Class Members, whom Plaintiff claims are agprieved by
Defendant’s actions. Settlement of this case on a class basis permits entry of a judgment binding
on Settlement Class Members, thereby avoiding repetitious litigation.

5. Settlement Notice. The Court previously approved the form of Settlement Notice
and the proposed ﬁnan.ner of its distribution to Settlement Class Members. (See Order Granting
Preliminary Approvel to Settlement). The Coust again finds that the Settlement Notice reasonably
snd adequately informed Settlement Class Members of the nature of this Action, the terms of the

proposed Settlement, the proposed release of claims, and Setilement Class Members’ rights to

9 | participate in the Action and Settlement and to exclude themsclves or object to the Settlcment. In

10 [ compliance with the Prelimipary Approval Order, Settlement Notice was mailed via e-mail to
11 I Settlement Class Members and/or mailed to Settlement Class Members where e-mail addresses
12 || were cither unavailable or notices bounced back. This was the best notice practicable under the

13 ] circumstances and was reasonably calculated to communicate actual notice of the Settlement to

14 {{ Settlement Class Members.

15
16
17
18
19
20
21
22
23
24
25
26
27
28

6. Fairmess Of Settlement. The Settlement is entitled to a presumption of fairness.
(See, Dunk v. Ford Motor Co. (1996) 48 Cal. App.4th 1794, 1801-1802)

a) The Settlement was reached through arm’s-length negotiations between the parties:
and without any collusion between the parties;

b) Plaintiff’s investigation, discovery, and analysis of discovery have been more than
sufficient to allow the Court and counsel to decide on the faimess of this Settlement
carefully and with deliberation.

c) Counsel for both parties are experienced in similar class action litigation and have
recommmended approval of the Senlement.

d) There were 6 objectors out of 4,682,956 putative class members.

7. Notice and Opt-Out/Objection Deadlines. There was an adequate interva)
hetween Notice and the deadline to permit Settlement Class Members to opt-out or to object and to
take the necessary actions to effect their decision.

/1

4-
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8. Final Approval Hearing. A hearing upon Plaintiff’s Motion For Final ApproQal

: Of Settlement was set for March 29, 2010. The Court considered the written submissions by the

| Parties and objectors, the oral argument of all counsel, and carefully scrutinized the objections.

9. Extent Of Litigation Activities. The action has been vigorously prosecuted and

| defended, the complaint having been filed December 21, 2007. There was extensive discovery that
|| took place i@luding depositions of 1-800-Flowers representatives rcgarding their policy,
‘procedutcs, and practices relating to website. praduct pricing, actual business costs for delivery and
shipping, billing practices, and their ability to identify names and addresses of customers;
consultation and expert depositions by both sides; review of documents; and FOLA request to the

| FTC. The parties also engaged in significant motion practice while this matter was pending in the

U.S. District Court, including, but not limited 1o fully briefing: 8 motion to dismiss; motion for

f certification and petition for permission to appeal.

10. Additional Settlement Comsiderntiona. In this context the Court assesged the

| any statutory or casc law by 1-800-Flowers in its dealings with the members of the putative class.

Although a moving certification brief was filed by Plaintiff when the case was pending in the U§
19 || District Court for the Central District of California, certification would have still required further
20 [ research and motion drafting and significant expenditure of attorney time in this Court.

21 |l Adjudication of the merits of the claims of the putative class would have resulted in further

22 | expenditure of attorney time, both for further discovery, research, ‘investigatior‘:, and drafting of

23 § bricfs required to prosecute the class claims at trial assuming they were certified. Significantly, it
24 i is not even clear that this Court would have been the ultimate {forum to adjudicate this matter in
25 |l hight of 1-800-Flowers™ Counterclaim and its previous assertions that it would seek to transfer the
28 [l Action to New York - a nght which Plaintiff alleges that, if it existed, had since been waived.

27 | These expenditures, of course, would have impacted upon the desirability of the Settlement pre-

28 § cenification and pre-trial.

-5
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|1,  Objections To The Settlewent. The consideration to be given the Settlement
Class under the terms of the Sentlement is reasonable considering the strengths and weaknesses of
the claims asserted in this Action. One of the principal objections of the objectors is that the form
of compensation should have been money instead of $10 Gift Vouchers for 1-800-Flowers online
d products. The value thus offered 1o the Settlement Class must be considered in light of the total
individual recovery to each class mcmber of $12.99 at best - an amount that would not have been
realized unless (1) the class were certified. and (2) the class claims were upheld on the merits
following trial.

12.  Thus, the potential recovery must be discounted by both (1) the likelihood of an
adverse outcome on either class certification or following trial on the merits, and (2) the
individualized nature of proof of cach class member’s claim.

13.  Opt-Out Reguests. Also, the fact that there are 514 opt-outs does not destroy the
utility, faimess, or reasonableness of the settlement to past and future customers. That number (of
opt-outs) represents some .00011% of the total potential class. And those who opt-out may pursue
1-800-Flowers if they believe g berter result conld and should have been achieved.

14. Benefits Te The Settlement Class. Here, 6,007,946 Gifi Vouchers for $10 off
were automatically distributed to the Settlement Class, If all Settlement Class Members were to
redeem their Gift Vouchers, the cost to 1-800-Flowers would be in excess of $60 million. No
claim form is required and Class Members do not have to do anything more to receive their award.
Moreover, the fungible and gift nature of floral products increases the likelihood that Scﬂlemeﬁt
Class Members would be repeat purchasers and make additional floral product purchases
irrespective of this Action. Thus, the Sentlement Class derives a real and tangible benefit to the
extent they reccive a discount off monies they would otherwise spend.

15. Fair, Adequate, And Reasonable Settlement. Given these factors the Court finds
the Settlement to be fair, reasonable, and adequate and provides fair, reasonable, just, and adequate
compensation for the dismissal of this action and release of Sertlement Class Members’ claims in
light of the uncertainties and risks of litigation and the delays that would ensue from continued

i prosecution of this action.

-6-
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16.  Accordingly, the Settiement is fair, adequate, reasonable, and in the interests of the

| the Settlement Class.
17. Adequacy of Representation. At al) times in the prosecution of this action, the

13 ; monies being made available to Settlement Class Members).

14 19.  Class Counse! has spent or will spend in excess of 1,627 hours working on this
‘r Class Counsel’s normal hourly rates are penerally $450 per hour (except that senior/founding

:" partner, R. Duane Westrup, bills at $700 per hour), This hourly mate is within the range of hourly
fees reasonably and normally charged by attomeys in this area of combamblc experience in cases
of similar nature and complexity. Class Counsel also paid and will pay litigation costs and

20 I expenses in excess of $38,000.

21 20.  Inview of the significant costs advanced by Class Counsel im prosecuting the

22 |l claims, including the heanings, mediation, and discovery proceedings described above, and the

23 || possibility of no recovery because of the contingent nature of Class Counsel’s recovery, the time
24 | records submitted by Class Counsel, as well as the novelty of the questions of law and fact

25 [linvolved in this case, the Court concludes that $400,000 in attomeys’ fees and costs to Class

26 || Counsel is rcasonable.

27 21, Incentive Award. The Settlement provides for payment of $5,000 as an incentive
28 I award to Class Representative/Plaintjff Thomas Molnar subject to the Court’s approval. Defendant

oA
[Esspeser]] Order Granting Final Approval Of Class Action Settlement And Entry Of Judgment
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1 has agreed to pay that amount (separate and apart from the monies being made available to

Settlement Class Members). Class Representative Plaintiff submitted a Declaration setting forth
the tasks and time he spent working on the case. Considering the éxposure of the Class
Representative Plaintiff Thomas Molnar to individualized discovery requests, demands upon him

by counsel and the Court, the time he expendcd on the case, and that a Counterclaim was filed and

| served against him in response to his filing of this Action, an incentive award in the amount of

the Cless Representative Plaintiff.

{m. Y 1S HEREBY ORDERED, ADJUDGED, AND DECREED

2. For purposes of the Action, the Court has subject marter and personal Jurisdiction

“
-

i over the parties, including all Settlement Class Members.

93.  Pursuant to Code of Civil Procedure section 382 and California Rule of Court Rule
3.769, the Count certifies, solely for purposes of effectuating the Settlement, the Settlement Class

which consists of the following class:

Persons residing in the United States who purchased products through
Defendants’ website, which website noted a “shipping charge™ and
which products were delivered by loca! florists, dunng the period from
March 1, 2006 through February 5, 2008.

! Excluded from the Settlement Class are those persons who timely excluded themselves.

24.  The Court acknowledges that 1-800-Flowers would not have entered into the

certification in the even the Scitlement is not consumunated. Accordingly, in the event that the
approval of the Settlement is reversed on appeal or the Effective Date is not reached for any reason,
1-800-Flowers shall not be estopped or otherwise precluded from opposing a motion for class
certification in the Action.

25. The Cowrt grants final approval of the Settlement and finds that said Settlement and
the relrases therein have been entered and given in good faith and are, in all respects, fair reasonable,
and adequate,

26. This Action is hereby dismissed with prejudice as 1o the Class Representative

-8-
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27.  Upon the Effective Date, the Plaintifl Thomas Molnar and all Settlement Class

l Members shall be forever barred from bringing ox prosecuting, in any capacity, any action or

5 l proceeding that involves or asserted any of the Released Claims against any Released Party and
shall conclusively be deemed to have released and forever discharged the Released Parties from all

I Released Clums.
28.  For purposes of the preceding paragraph, “Releascd Claims” means and includes

29.  As of the Effective Date, Plaintiff Thomas Molnar and each member of the

[ Claims may include claims, rights, demands, causes of action, liabilities, or suits that are not

’ known or suspected to exist a3 of the Effective Date and shall havc released all Released Claims
17 | against the Released Parties. Further, as of the Effective Date, Plaintiff Thomas Molnar and each
18

19

member of the Settlement Class shall be deemed to have waived any and all protections, rights ahd
benefits of California Civil Code section 1542 and any comparable siatutory or common law

20 { provision of any other jurisdiction,

21 30.  The Settlement and this Order arc not an admission of liability or fault by

22 H Defendams or the Released Parties, or a finding of the validity of any claims in the Action or of
23 | any wrongdoing or violation of the law by Defendants or the Released Parties. Neither the

24 § Settlement nor this Order, nor any act performed or document executed pursuant thereto: a) is or
25 || may be deemed to be nsed as an admission of, or evidence of, the validity of any Released Claim,
26 {l or of any wrongdoing or liability of the Defendants; and b) is or may be deemed 10 be or may he

27 Y used 2s an admission of, or evidence of, any fault or omission of the Defendants in any civil,

28 [l criminal, or administrative proceeding in any court, administrative agency, or other tribunal.

-9-
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A )

31. Rensonable attorneys’ fees, costs, and expenses are awarded to Class Counsel/

H Plaintiff’s Counsel, Westrup Klick, LLP, in the amount of $400,000.

32. A service award or enhancement is awarded o Class Representative and named
Plaintiff Thomas Molnar in the amount of $5,000.

33 In all other respects, each party is to bear its own fees and costs.

34.  Each payment shall be made in the time specified in the Settlement.

35.  Without affecting the finality of this Order and related Judgment in any way, the
*' Court hereby retains exclusive and continuing jurisdiction over the Action, the Cass
Represcnlxitive:, the Settlement Class Members, and Defendants for the purposes of supervising the

implementation, enforcement, construction, and interpretation of the Settlement, the Court’s Order

- O
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granting Preliminary Approval dated January 8, 2010, this Order and the related Judgment.

36.  In the event that the Settlement is r;on effectuated im accordance with the terms of
the Settlement, then the Judgement entered in this Action shall be rendered null and void to the
extent pmvidcd by and in accordance with Settlement and shall be vacated and, in such event, all
orders entered and releases delivered in connection with this Judgment shall be null and void to the
extent provided by and in accordance with the Serilement,

37.  Norwithstanding the reservation of jurisdiction in Paragraph 35, this is a final
and appealable judgment that ends the litigation of all claims alleged in this Action. The Coun
directs that a judgment shafl be entered in accordance with this Order.

IT IS SO ORDERED.
——

Dated: MAY 17 2010

. ’ HON. ZAVEN V_SINANIAN
Supenor Court Judge, Los Angeles County, California

-10-
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